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EpwARDS, Circuit Judge: We are asked in this case to
Eiecide several questions concerning the scope of the duties
imposed on government agencies by the Freedom of In-
formation Act (“FOIA” or “the Act”).! The District
Court granted appellee’s motion for summary judgment
on the theories that appellee had conducted a sufficiently
thorough search for documents subject to disclosure and
had released to appellant all of the materials required
by the Act. In reaching these conclusions, the District

15 U.8.C. §662 (1976 & Supp. V 1981).

3'.

Court upheld as reasonable an unpublicized Central In-
telligence Agency (“CIA” or “the agency”) rule which
had the effect of limiting the FOIA search to materials
in the agency’s possession on the date when appellant
made his initial request for documents. This “time-of-
request cut-off”” policy was approved by the trial court
even though the agency failed to disclose any documents
to appellant until compelled to do so by an order of the

court almost two and one-half years alter the original

time of request. The District Court also granted appel-
lee’s motion to dismiss from the lawsuit all records in
the possession of the CIA that had been obtained from
the State Department or the Federal Bureau of Investi-
gation (“FBI”). Finally, the District Court relied solely
on affidavits submitted by the CIA in upholding the non-
disclosure of a number of disputed documents under
FOIA exemptions (1) and (8).> Because we conclude
that the District Court’s rulings were founded upon mis-
interpretations of applicable legal standards, we reverse
and remand for further proceedings.

I. BACKGROUND

The outcome of this case turns substantially upon
nuances in its facts. Accordingly, the procedural back-
ground to this appeal will be described at some length.®

Appellant McGehee is a free-lance journalist and a
relative of three victims of the gruesome demise of the

25 7U.8.C. § 552(b) (1), (3) (1976).

3 In stating those facts relevant to the District Court’s
grant of summary judgment to appellee, see text at note 16
infra, we of course view the record in the light most favor-
able to appellant and afford appellant the benefit of all
legitimate inferences to be drawn therefrom. See Adickes
v. S. H. Kress & Co., 398 U.S. 144, 157 (1970) ; United States
v. Diebold, Inc., 369 U.S. 654, 655 (1962) (per curiam) ;
Ring v. Schlesinger, 502 F.2d 479, 490 n.16 (D.C. Cir. 1974) ;
Weiss v. Kay Jewelry Stores, 470 F.2d 1259, 1261-62 (D.C.

Cir. 1972).
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“People’s Temple” in Jonestown, Guyana. Many of the
circumstances surrounding the Jonestown Tragedy are
well known, indeed notorious. In November, 1978, Con-
gressman Leo J. Ryan and a portion of his staff traveled
to Guyana to investigate allegations of mistreatment of
some of his constituents in the Jonestown religious com-
munity. On November 18, as they were about to board
a plane to leave, Ryan, three representatives of the
media, and one apparent defector from the community
were shot and killed. Within hours, almost all of the
more than 900 members of the Jonestown congregation,
including its founder, Jim Jones, either committed sui-
cide or were murdered.*

Despite the extensive attention given the Jonestown
Tragedy, the character of the People’s Temple religious
community, the events leading up to the catastrophe, and
the manner in which so many people died remain some-
what mysterious. Proceeding on the assumption that the
CIA possesses recorded information that sheds light on
these matters, McGehee, on December 6, 1978, filed the
FOIA request that gives rise to this controversy.
McGehee initially asked for documents relating to several
aspects of the development and fate of Jim Jones’ con-
gregation.® On December 22, at the suggestion of a rep-

1 For more detailed accounts of these events, see STAFF
INVESTIGATIVE GROUP To THE HOUSE COMM. ON FOREIGN
AFFAIRS, THE ASSASSINATION OF REPRESENTATIVE LEo J.
RYAN AND THE JONESTOWN, GUYANA TRAGEDY, H.R. Doc. No.
228, 96th Cong., 1st Sess. 1-7 (1979) ; By Death Possessed,
N.Y. Times, Nov. 26, 1978, § 4 (The Week in Review), at 1.

5 The subjects designated in his December 6 letter were:

1. The Peoples Temples [sic] which was founded in
Indianapolis in the 1960’s and which had subsequent
addresses in Ukiah, Redwood Valley, and San Francisco,
California, and Jonestown, Guyana;

2. The Agricultural Project, or Peoples Temple Agri-
cultural Project, in Jonestown, Guyana;
[Continued]

b

resentative of the agency, he narrowed his request to
records pertaining to the “Peoples Temple.” ¢

The treatment accorded McGehee’s request during the
following month is not entirely clear from the record. It
appears that the agency’s Information and Privacy Divi-
sion (“IPD”), the office that coordinates responses to
requests for information, determined that two other divi-
sions—the Directorate of Operations (“DO”) and the
Office of Security (“OS”)—were the offices most likely
to possess documents of the sort McGehee was seeking.
Accordingly, those two divisions were “tasked’—i.e.,
asked to search for and identify relevant records. Each
division apparently was instructed to confine its atten-
tion to documents received on or before December 22,
1978, the day McGehee’s request was finalized. Soon
thereafter OS informed IPD that it had found no such
materials. An initial search by DO, on the other hand,
revealed the existence of responsive decuments, but DO
at this time appears not to have informed IPD of its
findings. Nor does DO seem to have made any effort at
this point to review or even to retrieve the identified
documents. Meanwhile, IPD learned that a third divi-
sion, the National Foreign Assessment Center/Office of

8 [Continued]
3. Jonestown, Guyana;
4. The late Rev. James Jones, minister of Peoples
Temple;

5. The late Carolyn Moore Layton, who died in Jones-
town on Novemberi and who has been described by
several newspapers 25 the co-ordinator of Peoples Temple
in Rev. Jones’ absense [sic].

6. Information on Peoples Temple ‘“defectors”, “hit
squads,” and ‘“assassination teams.”

Appendix (“App.”) 150.
8 App. 9, 144, 199. At the same time, he agreed to pay the

search and copying costs required by the agency (pursuant
to the Act). See 5 U.S.C. § 552(a) (4) (A) (1976).
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Central Reference (“NFAC/OCR”), had completed a
computer search in response to an earlier FOIA request
very similar to McGehee’s (the “Douglas request”) and
had identified relevant documents in the agency’s posses-
sion.” However, no immediate effort was made to re-
trieve those documents either. Instead, McGehee’s re-
quest (which was marked with some kind of notation
of the location of records that might prove responsive)
was placed at the end of a “processing queue,” the CIA’s
system for dealing with FOIA requests on a “first-in-
first-out basis.” ®

This initial flurry of activity had subsided by mid-
January, 1979. Between that time and December, 1980,
the_agency did virtually nothing about McGehee’s re-
quest.® Beginning in March, 1979, McGehee periodically
contacted the CIA, either directly or through counsel, to
ascertain the status of his request. The agency provided
him with no information regarding the steps it had taken
and gave him no definite indication of when any respon-
sive documents would be released.’® Never did the agency

/n what office(s) these records were stored is not evident.
8T

ti whether this “processin "’ is a device
used by DO to handle requests forwarded to it Qr an agency-
wide procedure. The affidavit submitted by John Bacon sug-
gests the former, App. 202-03; appellee’s counsel at oral
argument seemed to assume the latter. To the extent that
this question bears upon the reasonableness of the agency’s
overall system for responding to FOIA requests, see Part II.

infra, it will have to be resolved on remand-—

9 The only further action that appears in the record is
another search by DO for documents in its possession re-
sponsive to either the Douglas request or McGehee’s request.
Though conducted sometime in November, 1980, this search,
like all the others, was limited to materials obtained by the
agency on or before December 22, 1978. Why such a supple-
mentary inquiry was conducted, particularly since no effort
was made to identify more recently received documents, is
not apparent. The search yielded no additional documents.

10 At different points, McGehee was told, variously, that it
would be “approximately three months” before his request
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inform McGehee that it had adopted December 22, 1978
as a “cut-off date” for its searches.

On November 21, 1980, McGehee filed suit in the Dis-
trict Court seeking to compel the CIA to respond to his
pleas.® On March 3, 1981, the court set a deadline of
May 5, 1981, by which time the agency was to complete
its processing of McGehee’s request, release all non-
exempt responsive material, and submit a Vaughn
index *? cataloging any withheld documents. Soon there-
after the court granted the agency’s motion for a protec-
tive order, shielding the CIA from discovery by McGehee.
On May 5, in compliance with the court’s directive, the =
agency revealed (for the first time) that it possessed 84
documents responsive to McGehee’s request.’® It disposed

was processed, that his request “was currently being
processed,” and that the date of a substantive respoinse could
not be predicted. App. 6, 144-46.

11 Jurisdiction for the suit was predicated on & U.S.C.
§ 552(a) (4) (B) (1976), which provides, in pertinent part:

On complaint, the district court of the United States
. .. in the District of Columbia, has jurisdiction to enjoin
the agency from withholding agency records and to order
the production of any agency records improperly with-
held from the complainant. In such a case the court shall
determine the matter de novo, and may examine the con-
tents of such agency records in camera to determine
whether such records or any part thereof shall be with-
held under any of the exemptions set forth in subsection
(b) of this section, and the burden is on the agency to
sustain its action.

12 See Vaughn v. Rosen, 484 F.2d 820, 826-28 (D.C. Cir.
1973), cert. denied, 415 U.S. 277 (1974). For a recent de-
scription of what such an index entails, see Dellums v. Powell,
642 F.2d 1351, 1359 (D.C. Cir. 1980).

13 A significant number of these records were discovered
in the course of searches conducted in March and April, 1981,
by three previously uninvolved offices of the agency—the
Office of Legislative Counsel, the Executive Registry of the
Office of the Director of Central Intelligence, and the Office of
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of those materials as follows: 12 were released in full;
18 were released with substantial portions deleted; 26
were withheld; 28 werg forwarded to other government
ageneles, from which the CIA had originally obtained
them.

The last set of records is one of the hubs of this con-
troversy. It is undisputed that, of the 28 “other agency”’
documents, 27 had originated with the State Department
and one with the FBI. In accordance with its standard
procedure, the CIA declined to undertake any kind of
substantive review of the “other agency” records and
instead sent them to the agencies that first compiled
them to enable those agencies to determine whether any
material was exempt from disclosure.* McGehee has not
submitted a FOIA request to either the State Depart-
ment or the FBI, insisting that the CIA is required by
the Act to evaluate and release the documents in ques-
tion. Nevertheless, the State Department has voluntar-
ily reviewed the 27 records that it originally created and
has released a majority of them to McGehee.”® The fate
of the FBI document does not appear from the record.

In the summer of 1981, McGehee accidentally learned,
from a letter written by a representative of the CIA to
a third party, that the agency had been treating the time

Public Affairs. App. 202-03. The fact that IPD did not
“task” these divisions until requested to so by the Office of
General Counsel (after appellant had commenced litigation)
casts some doubt on the thoroughness of the agency’s initial
investigation.

14 See 82 C.F.R. §1900.43(c) (1981) (prescribing such
treatment of records that “originated with another govern-

ment agency”’).

15 The State Department’s disclosure was prompt but in-
complete. On June 2, 1981 (within a month of the time the
documents were forwarded to it), the agency disposed of the
records as follows: 14 were released in full; 7 were released
with portions deleted; 6 were withheld.
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of his original request as a cut-off date for its FOIA
search. Moreover, comments made in that letter raised
the possibility that the agency had limited its searches to
files denominated “People’s Temple” and had not sought
information under any closely related headings—e.g., the
Reverend James Jones or Jonestown. See App. 191.

On January 19, 1982, despite these revelations, the
District Court issued final judgment in the case. The
court denied McGehee’s motion for an in camera inspec-
tion of the withheld and edited documents to test the
basis for the agency’s refusal to release them, granted
the CIA’s motion to dismiss from the lawsuit the docu-
ments it had obtained from the State Department and
FBI, and granted the CIA’s motion for summary judg-
ment as to the remainder of the suit.!®* This appeal
followed.

II. THE USE OF A TIME-OF-REQUEST CUT-OFF DATE

McGehee’s first challenge concerns the CIA’s decision
to limit its search to records in its possession on the date
when his request was finalized. He points out that the

g did ng close any documents to him until com-
pelled to do so by an order of the District Court almost
two and one-half years after his original request. Under
these circumstances, he argues, the agency failed to dis-
charge its statutory obligation when it retrieved and re-
leased only documents that originated with and were in
the possession of the CIA during the first month follow-

ing the events to which his request principally related.

A. Applicable Law

We begin by reviewing the legal principles that govern
McGehee’s claim. First, it is well established that the
adequacy of an agency’s response to a FOIA request is

18 McGehee v. CIA, 533 F. Supp. 861 (D.D.C. 1982).
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measured by a s@dard of reasonableness. As this court
recently noted: o

[Aln agency is not “ ‘required to reorganize its
[files] in response to’” a demand for information,
but it does have a firm statutory duty to make
reasonable efforts to satisfy it.

Founding Church of Scientology v. National Security
Agency, 610 F.2d 824, 837 (D.C. Cir. 1979) (footnotes
omitted) (emphasis added).”” This same standard of rea-
sonableness that has been applied to test the thoroughness
and comprehensiveness of agency search procedures is
equally applicable to test the legality of an agency rule
establishing a temporal limit to its search effort. In

other words, a temporal limit pertaining to FOIA}

searches (such as the “time-of-request cut-off” policy that

is at issue in this case) is only valid when the limita
tion is consistent with the agency’s duty to take reas
able steps to ferret out requested documents.’®

Second, we hold that the agency bears the burden of es-
tablishing that any limitations on the search it undertakes
in a particular case comport with its obligation to conduct

17 See also id. at 836; Goland v. CIA, 607 F.2d 339, 353
(D.C. Cir. 1978), cert. denied, 445 U.S. 927 ( 1980) ; National
Cable Television Ass'n v.. FCC, 479 F.2d 183, 192 (D.C. Cir.
1973).

18 At oral argument, appellee’s counsel proposed that we
adopt a more deferential standard with respect to temporal
limits on FOIA searches. It was suggested that courts should
defer to agency policies as long as the procedures followed
are somehow “rational.” The standard suggested by appellee
and the reasoning on which it is based are wholly inconsistent
with both the terms and the spirit of the FOIA. The statute
is plainly written so as to disfavor any effort by agency
officials to shirk their responsibilities to respond promptly
and fully to requests for records. See, e.g., 5 U.S.C. § 652(c)
(1976 & Supp. V 1981). Furthermore, the Act clearly con-
templates that courts will scrutinize closely any withholding
of documents. See 5 U.S.C. § 552(a) (4) (B) (1976).
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a reasonably thorough investigation. It seems to us clear
that the burden of persuasion on this matter is properly
imposed on the agency. The Act explicitly assigns to the
agency the burden of persuasion with regard to the closely
related issue of the legitimacy of the agency’s invocation
of a statutory exemption to justify withholding of mate-
rial.’® Two considerations indicate that the same rule
should govern the issue before us. One is that the infor-
mation bearing upon the reasonableness of any temporal
or other limitation on a search effort is within the agen-
cy’s exclusive control.®® The other is that the Act as a
whole is clearly written so as to favor the disclosure of
any documents not covered by one of the enumerated
exemptions.”? Insofar as burdens of persuasion are gen-
erally assigned to parties advancing disfavored conten-
tions,”* the agency should bear the responsibility of con-
vincing the trier of fact that its less than comprehensive
search is reasonable under the circumstances.*

19 See 5 U.S.C. §552(a) (4) (B) (1976).

20 This circumstance has traditionally been recognized as
an important factor in the allocation of burdens of per-
suasion. See, e.g., Rossi v. United States, 289 U.S. 89, 91-92
(1933) ; 9 WIGMORE, EVIDENCE § 2486 (Chadbourn rev. 1981) ;
James, Burdens of Proof, 47 VA. L. REV. 51, 60 (1961).

21 5 1U.S.C. § 552(c) (1976 & Supp. V 1981) makes this point
explicit, but the same principle infuses the other provisions
of the Act. See Department of the Air Force v. Rose, 425
U.S. 852, 360-61 (1976).

22 See James, supre note 20, at 61; c¢f. WIGMORE, supra note
20, at §2486 (“no one principle” controls; the “‘ultimate
basis” for allocation of burdens of persuasion is “broad rea-

”\

sons of experience and fairness™;.

23 The establishment of this principle is not essential to our
disposition of the case because, no matter who would bear
the burden of persuasion on this issue at trial, to prevail
on a motion for summary judgment, the movant must demon-
strate that there is no genuine issue of material fact even
with regard to matters that the other party would ordinarily
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«Third, the fact that the subject of this appeal is the
grant of appellee’s motion for summary judgment means
that the agency must satisfy a significant legal standard
in order to carry its burden. The standard has been
stated as follows:

It is well settled in Freedom of Information Act
cases as in any others that “[s]Jummary judgment
may be granted only if the moving party proves
that no substantial and material facts are in dispute
and that he is entitled to judgment as a matter of
law.” . .. [Moreover, the] “‘inferences to be drawn
from the underlying facts . . . must be viewed in the
light most favorable to the party opposing the
motion.” ”’

Church of Scientology, 610 F.2d at 836 (footnotes
cmitted) ** Thus, for the CIA to have properly prevailed
in the case at bar, it must have shown that no material
fact relevant to the reasonableness of its use of a time-of-
request cut-off date was in dispute and that the evidence
established that the procedure employed was reasonable
“as a matter of law.” In deciding whether the agency had
made such a showing, the District Court was entitled to
rely upon affidavits submitted by the agency, describing
its search procedures and explaining why a more thor-
ough investigation would have been unduly burdensome.
1d2** But such affidavits would suffice only if they were
relatively detailed, nonconclusory and not impugned by

be required to establish. Church of Scientology, 610 F.2d at
836. We are indicating the proper allocation of the burden
of proof solely to offer guidance to the District Court in case,
on remand, the question arises in a context other than a mo-
tion for summary judgment.

24 See also Weisberg v. United States Dep’t of Justice, 627
F.2d 365, 368 (D.C. Cir. 1980).

2 See also Goland v. CIA, 607 F.2d at 852.
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evidence in the record of bad faith on the part of the
agency. Id.=2®

B. The Legality of the Agency’s Rule Adopting A Time-
of-Request Cut-off Date

In light of the foregoing principles, we must now de-
termine whether the District Court fairly could have con-
cluded that the CIA’s decision to limit its search to docu-
ments in its possession as of the date of McGehee’s
finalized request was consistent with its statutory obliga-
tions. The agency would have us decide this question from
a generic standpoint; it argues that language in the
FOIA and authoritative case law interpreting the statute
establish that the use of a time-of-request cut-off date is
always reasonable. However, we are convinced that none
of the arguments advanced by the agency to support this
sweeping claim survives scrutiny.

The CIA first points to the statutory provision requir-
ing that the materials sought by a FOIA request be “rea-
sonably describe[d].” 2" That provision pertains to the
subject matter, location and form of materials sought by
a request, not to the times at which responsive documents
are acquired.?® The CIA next directs our attention to two

26 See also Goland v. CIA, 607 F.2d at 352.

Circumstances surrounding the processing of McGehee’s
request do indeed suggest that the agency has not acted in
00 ee text at notes 82-84 wnfra. us, we mig
conclude that the agency has not established that its search
procedure was reasonable solely on the ground that the credi-
bility of the affidavit it submitted in support of that proposl-

tion (App. 198-214) is undermined by_eviden

However, in order to offer some guidance to present and
future litigants concerning the legitimacy of the use of cut-
off dates, we prefer not to rest our decision on that narrow
premise and proceed instead on the (counterfactual) assump-
tion that the statements made in the agency’s affidavits are
worthy of the usual measure of credit.

275 U.S.C. §552(a) (3) (A) (1976).
28 See Marlks v. United States, 578 F.2d 261, 263 (9th Cir.
1978). Cf. Sears v. Gottschalk, 502 F.2d 122, 125-26 (4th Cir.

\
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cases holding that an agency has no duty continuously to
- update its responses to a FOIA request.?® The doctrine
tentatively established ® by those decisions is inapposite.

1974), cert. denied sub. nom. Sears v. Dann, 4256 U.S. 904
(1976) ; Bristol-Myers Co. v. FTC, 424 F.2d 935, 938 (D.C.
Cir.), cert. denied, 400 U.S. 824 (1970) (both cases interpret-
ing § 552(a) (38) as it stood before Congress, in 1974, replaced
the language referring to “identifiable records” with the pres-
ent requirement that records be “reasonably describefd]”).

The CIA makes much of some language by this court in
Krohn v. Department of Justice, 628 F.2d 195, 198 (D.C. Cir.
1980), interpreting this provision. Contrary to the agency’s
insinuations, Krohn merely proscribed requests that either
were excessively vague or required the agency to engage in
analysis. The opinion never addressed the question of the
legitimate time frame of a FOIA request. 3

20 See Tuchinsky v. Selective Serv. Sys., 418 F.2d 155, 158-
59 (7th Cir. 1969); Lybarger v. Cardwell, 438 F. Supp. 1075,
1077 (D. Mass. 1977), aff’d, 577 F.2d 764, 767 (1st Cir. 1978).
The Tuchinsky opinion does appear to draw the line defining
the agency’s disclosure obligations in terms of “material ‘cur-
rent’ when the request was made for the ‘current memo-
randa.”” 418 F.2d at 158-59. But, given the facts of the case
and its posture on appeal, it seems plain that the court never
intended to give blanket approval to a time-of-request cut-off
date. There is no indication in the opinion that there had been
any significant delay between the time of the request and the
time of the agency’s response. More importantly, the afore-
mentioned language appears in the course of an affirmance of
the lower court’s ruling (as reconstructed by the court of ap-
peals) that (i) “current memoranda” must be released but
(ii), “in the future, memoranda need not be sent to persons in
plaintiff’s position until a request is made for the material then
current . ...” Id. In short, the court was concentrating on
the question whether a demand for “current” material of a
particular sort triggers a continuing obligation to forward to
the requester copies of all documents of that sort that subse-
quently come into the agency’s possession, not on the scope of
the agency’s duty with regard to documents obtained between
the time of the initial demand and the time of the agency’s
first full response.

30 Agpects of each of the decisions cited weaken the force of
their holdings even on the narrow question of an ageney’s duty

15

The question presented in this case is whether, when an
agency first releases documents to a requester, it may use
as a cut-off date the time of his original demand. That
an agency has no obligation, after it has once responded
fully to a FOIA request, “to ‘run what might amount to
a loose-leaf service’” for the benefit of the applicant ™
has little bearing on the issue before us. Finally, the CIA
points to case law suggesting that one cannot modify a
FOIA request in mid-litigation.®® Those decisions estab-
lish, at most, that a requester is not permitted to alter or
refine the subjects to which he originally directed atten-
tion; they have nothing to do with the legality of the use
of the time of a request as a temporal limit to a FOIA
search.?

to update disclosures. The court in Tuchinsky was interpreting
an early version of the FOIA, before Congress in 1974 and
1976 had reiterated its commitment to the principle of full
disclosure of all records not properly covered by enumerated,
strictly interpreted exemptions, see notes 18, 21 supra. And
the court in Lybarger merely refused to grant the petitioner’s
sweeping request that it “be placed on a mailing list to receive
as a matter of routine any updated materials.” 577 F.2d at
765. Moreover, the District Court in Lybarger explicitly de-
clined to adopt what it characterized as “the stringent holding
of Tuchinsky.” 438 F. Supp. at 1077.

31 Tychinsky v. Selective Serv. Sys., 418 F.2d at 158.

32 See Irons v. Levi, 451 F. Supp. 751, 7563 (D. Mass. 1978),
rev’d on other grounds sub nom. Irons v. Bell, 596 F.2d 468
(1st Cir. 1979) ; Fonda v. CIA, 434 F. Supp. 498, 50i (D.D.C.
1977).

83 The agency’s attempt to rely on some language in Kis-
singer v. Reporters Comm. for Freedom of the Press, 445 U.S.
136, 155 n.9 (1980), is likewise unsuccessful. The comments
referred to by appellee merely suggest that an agency has no
duty to retrieve and release documents it once possessed but
that it legitimately disposed of prior to the date a FOIA
request was received.
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C. The Reasonableness of the Agency’s Procedure in
This Instance

Having concluded that neither the terms of the statute
nor the case law interpreting them supports a claim that
the use of a time-of-request cut-off date is always proper,
we are compelled to turn to the particular facts of the
case before us to assess the reasonableness of the agency’s
conduct. McGehee directs our attention to circumstances
that, on their face, cast considerable doubt on the merits
of the agency’s procedure. The CIA took almost two and
one-half years to respond to McGehee’s request. Yet, when
it finally released documents, the CIA chose to limit itself
to records that originated with and were possessed by the
agency during the first 35 days following the Jonestown
Tragedy. Were these facts all that appeared in the rec-
ord, we would be very hard pressed to sustain the agency’s
actions.

The CIA attempts to dispel the skepticism to which
the foregoing circumstances give rise by arguing that it
would be exceedingly difficult to conduct its processing
of FOIA requests on any other basis. In the affidavit of
John Bacon submitted to the Distriet Court, in its brief
to this court, and in oral argument, the agency has con-
sistently maintained that uniform use of a time-of-request
cut-off date is essential to avoid an “administrative night-
mare.” To support this claim, the agency points to the
benefits of “precis[ion]” (the value of having a single
cut-off date that all agency divisions know in advance),*
the “confusion” that might be engendered by different
agency components using different cut-off dates (e.g.,
each division using the date at which it commenced search-
ing for documents),® the alleged cost and inconvenience
to the agency of conducting the successive, duplicative
searches that might be necessary if the date of a final
response or the date of litigation were employed as a cut-

3t See App. 207, 209, 211.
35 See App. 207, 211.
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off date,® and the disruption of the agency’s fee schedules
that would accompany the use of anything other than its
present procedure.®

In the absence of more detailed substantiation, these
claims strike us as either unpersuasive or irrelevant. In-
deed, alternative procedures, without the flaws of the
time-of-request cut-off policy and without any real poten-
tial for the administrative nightmares alleged by appellee,
readily come to mind. The following procedure is an

example: l/

SAMPLE PROCEDURE APPLYING A REASONABLE
“CuT-0oFF”’ DATE TO A FOIA SEARCH

Soon after the CIA first receives a request, IPD
“tasks” divisions of the agency it considers
likely to have access to responsive documents.
Those divisions determine whether they have any
such materials® and so inform IPD. IPD then
notifies the requester that the agency possesses
some relevant documents and will process his re-
quest as soon as it has completed processing all
requests it received earlier. When the request
nears the head of the “queue,” IPD instructs
each agency division that it thinks might pos-
sess relevant records to conduct, at that time,
a thorough search for all responsive documents
in its possession, to retrieve identified records
forthwith, and to submit them to the central
office for evaluation by persons able to deter-
mine whether any material is exempt. Substan-
tive review follows promptly and all nonexempt
material is released.

36 See App. 207, 209-10.
37 See App. 207, 210, 213.

35 From what appears in the record in this case, such a pre-
liminary, non-exhaustive determination that the agency pos-
sesses at least some responsive materials would not be at all
burdensome. '
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We do not offer the foregoing Sample as a directive to
the agency, a procedure with which it is henceforth bound
to comply. Nor do we mean to endorse a procedure
fraught with excessive time delays.®® In designing the

system, we have taken for granted the fact that the CIA

is experiencing inordinate delays in processing FOIA re-

tiests; a different procedure might be more suitable for
an agency that responds to requests on a relatively current
basis. In sum, we set forth the Sample Procedure merely
to indicate that one can easily imagine a system that in-
corporates a cut-off date much later than the time of the
original request, that results in a much fuller search and
disclosure than the procedure presently used by the agency,
that forecloses the necessity for an excessive number of
supplementary demands (see note 42 infra), and that does
not appear unduly burdensome, expensive, or productive
of “administrative chaos.”

It is possible that circumstances unknown to us or to
the District Court do indeed render unfeasible any such
alternative, more responsive procedure. If so, the agency’s
argument that its present practice is “reasonable” would
be powerful. We therefore remand this portion of the
case with instructions to afford the agency an opportunity

3 In particular, we express no opinion on the question
whether the use of a “processing queue,” resulting in “first-in-
first-out” treatment of FOIA requests, is consistent with an
agency’s statutory obligations ordinarily to determine “within
ten days” whether to comply with such requests, ‘‘immedi-
ately” to notify requesters of its decisions, 5 U.S.C. § 552(a)
(6) (A) (i) (1976), and “promptly”’ to make responsive docu-
ments available, 5 U.S.C. § 5562 (a) (38) (1976). Nor do we con-
gsider whether the effect of such “queues” in substantially
delaying the referral to other agencies of documents that both
were compiled by and are arguably more appropriately evalu-
ated by those bodies, see note 70 infra and accompanying text,
constitutes an “improper withholding” of such documents
within the meaning of 5 U.S.C. § 552(a) (4) (B) (1976), see
text at notes 67-70 infra.
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to adduce additional relevant testimony.* It should b)e')

clear, however, that to prevail on this issue, the agenc
will have to do better than it has thus far.®

One additional aspect of this general problem merits
brief attention. It would be extremely difficult for the
CIA to convince us that it may “reasonably” use any
cut-off date without so informing the requester. Such
notification would involve an insignificant expenditure of
time and effort on the part of the agency. And it would
enable the requester to submit supplementary demands for
information if he felt so inclined.*2 Unless on remand some
extraordinary showing is forthcoming of why the agency
should not be required to inform requesters of the dates
it is using, the CIA’s unpublicized temporal limitation of

|

its searches should be held Invald.®

40 As indicated above, such additional evidence might take
the form of more detailed (and persuasive) affidavits. See
text at notes 25-26 supra.

1 In its brief and at oral argument, the agency hinted at an
additional justification for its use of a time-of-request cut-off
procedure. The agency suggested that any alternative system
would somehow prevent it from expeditiously processing rela-
tively simple requests. We frankly find this argument, as
presented, incomprehensible, but the agency will have a chance
on remand to bring forward further evidence in support of
this claim as well.

42 Appellant persuasively argues that he would have made
such additional requests had he been aware of the CIA’s
processing procedures. Appellant’s Brief at 18-19.

43 If the trial court so holds, it will of course have to afford
the appellant some relief. Exactly what that remedy should
be is not obvious. Aside from noting that the general goal
should be to put the appellant, to the extent practicable, in the
position he would have occupied had the agency acted reason-
ably, we think it best to leave the remedial question to the
equitable discretion of the District Court.
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III. THE REFFERAL PROCEDURE

McGehee’s second allegation of error is that the District
Court improperly granted the CIA’s motion to dismiss
from the lawsuit the records it had obtained from the
State Department and FBI. As was true with regard to
the issue just discussed, the general principles governing
McGehee’s claim are well known but their application to
the specific question presented has never been resolved.

A. “Agency Records” Covered by the Act

The Supreme Court has recently clarified the conditions
under which a federal court may compel an agency to re-
lease documents. In Kissinger v. Reporters Committee for
Freedom of the Press, 445 U.S. 136 (1980), the Court
held:

The FOIA represents a carefully balanced scheme
of public rights and agency obligations designed to
foster greater access to agency records than existed
prior to its enactment. That statutory scheme au-
thorizes federal courts to ensure private access to
requested materials when three requirements have
been met. Under 5 U.S.C. § 552 (a) (4) (B) federal
jurisdiction is dependent upon a showing that an
agency has (1) “improperly”; (2) “withheld”; (3)
‘“agency records.” Judicial authority to devise rem-
edies and enjoin agencies can only be invoked, under
the jurisdictional grant conferred by § 552, if the
agency has contravened all three components of this
obligation.

Id. at 1504

The CIA argues vigorously that the Distriet Court’s
decision in the instant case was proper under the third
branch of this test. Records that are in the possession of

# See also id. at 161 (Stevens, J., concurring in part and
dissenting in part); Forsham v. Harris, 445 U.S. 169, 177
(1980) ; Coastal States Gas Corp. v. Department of Energy,
644 F.2d 969, 974 (3d Cir. 1981).
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the agency to which a FOIA request is submitted but that
were originally compiled by another agency, the CIA in-
sists, are not “agency records” within the meaning of the
Act. So stated, the argument seems rather implausible,
but this was indeed the theory on which the District
Court rested its ruling.®

Evaluation of this argument proves surprisingly difficult
because of the absence of statutory or precedential guid-
ance. As has often been remarked,*® the Freedom of In-
formation Act, for all its attention to the treatment of
“agency records,” never defines that crucial phrasef” A
reading of the legislative history yields insignificant in-
sight into Congress’ conception of the sorts of materials
the Act covers.** And we gain little by ransacking the

43 See McGehee v. CIA, 533 F. Supp. at 868.

46 See, e.g., Note, The Definition of “Agency Records” Under
the Freedom of Information Act, 31 STAN. L. REV. 1093, 1093
(1979); Note, What Is a Record? Two Approaches to the
Freedom of Information Act’s Threshold Requirement, 1978
B.Y.U. L. REV. 408, 408 ; Nichols v. United States, 825 F. Supp.
130, 134 (D. Kan. 1971), aff’d on other grounds, 460 F.2d 671
(10th Cir.), cert. denied, 409 U.S. 966 (1972).

" The Administrative Procedure Act, 5 U.S.C. §§ 551-5569
(1976 & Supp. V 1981), of which the FOIA is a part, likewise
fails to provide an adequate definition. Section 552a(a) (4)
does define the term “record” for the purposes of the Privacy
Act, but that definition, relating to files maintained by agen-
cies on particular individuals, is not germane to the general
question of what constitutes an “agency record.”

The only other arguably relevant statutory definition of
“record” is equally unhelpful. See 44 U.S.C. § 3301 (1976)
(expansive definition for purposes of the “disposal of rec-
ords”).

‘8 Only two aspects of the legislative history shed any light
on the intended meaning of the term “record.” First, in the
Senate hearings, a representative of the ICC observed, “[s]ince
the word ‘records’ . . . is not defined, we assume that it includes
all papers which an agency preserves in the performance of
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case law interpreting the FOIA; no appellate court has
expressed an opinion on the question of the legal status

its functions.” Administrative Procedure Act: Hearings on
S. 1160, S. 1336, S. 1758, and S. 1879 Before the Subcomm. on
Administrative Practice and Procedure of the Senate Comm.
on the Judiciary, 89th Cong., 1st Sess. 244 (1965). This ex-
pansive reading of the term is consistent with the conclusions
we reach below, but, in the absence of any response by the
committee, its utility in illuminating Congress’ intent is mini-
mal. Second, one of the amendments to the bill made by the
Senate Judiciary Committee consisted of the replacement of
each reference to “agency records and information” or “agency
records or information” with a simple “agency records.” See
S. REP. No. 813, 89th Cong., 1st Sess. 1-2 (1965) [hereinafter
cited as SENATE REPORT], reprinted in SUBCOMM. ON AD-
MINISTRATIVE PRACTICE AND PROCEDURE OF THE SENATE COMM.
ON THE JUDICIARY, 93D CONG., 2D SESS., FREEDOM OF INFORMA-~
TION ACT SOURCE BOOK: LEGISLATIVE MATERIALS, CASES,
ARTICLES 36-37 (Comm. Print 1974) [hereinafter cited as
SoUrCE BooK I]. This change, unexplained by the committee,
is suspectible of so many conflicting interpretations as to be of
litlle value in the present context. See Note, What Is a Rec-
ord?, supra note 46, at 417 n.47.

It is tempting to draw inferences from Congress’ action in
a related context. In 1975, it amended the Securities Exchange
Act of 1934 to provide:

For purposes of [the FOIA] the term “records” includes
all applications, statements, reports, contracts, corre-
spondence, notices, and other documents filed with or
otherwise obtained by the Commission pursuant to this
title or otherwise.

Securities Acts Amendments of 1975, Pub. L. No. 94-29, § 19,
89 Stat. 97, 158 (codified at 15 U.S.C. § 78x(a) (1976)). But,
on reflection, it appears that this enactment is equally suscepti-
ble of two inconsistent interpretations. It might indicate that
Congress assumed that “records” meant all documents “filed
with” or “obtained by” an agency. Or it might reflect Con-
gress’ conviction that the public’s interest in gaining access to
materials held by the SEC was sufficiently great to necessitate
an unusually encompassing definition, applicable solely o that
agency.

\
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of documents prepared by one agency in the possession of
another.*®

This and other courts have, on occasion, been called
upon to decide whether other materials of ambiguous form
or origin fall within the category of “agency records.” It
is upon some of those decisions that the District' Court
and the CIA principally rely in justifying the position
they take in the instant case. Unfortunately, none of the
cases in question is apposite. It has been held that, under
certain circumstances, records in an agency’s possession
that originated with Congress do not constitute “agency
records” for the purpose of the FOIA.* Likewise, materials

49 At least three agencies, in their regulations promulgated
pursuant to the FOIA, have taken the same position adopted
by the District Court in the instant case. See 14 C.F.R.
§ 310.2(a) (1982) (records of other agencies in the possession
of the CAB are not “Board ‘records’ ”’); 14 C.F.R. § 1206.101
(a) (1982) (“The term ‘agency records’. .. does not include
. . . records of another agency, a copy of which may be in
NASA’s possession.”); 22 C.F.R. §171.10(b) (1982) (“The
term ‘record’ .. . does not include copies of the records of
other Government agencies (except those which have been ex-
pressly placed under the control of the Department of State
upon termination of another agency)....”). One district court
has come to the opposite conclusion. See Tax Reform Research
Group v. IRS, 419 F. Supp. 415, 425 (D.D.C. 1976) (a docu-
ment (formerly) in the possession of an agency that was
originally generated elsewhere is nevertheless an “agency rec-
ord” [semble: at least if the possessor made some use of it]).

% See Holy Spirit Ass’n for the Unification of World Christi-
anity v. CIA, 636 F.2d 838, 841 (D.C. Cir. 1980) (dicta),
other portions of the decision vacated and remanded as moot,
102 S. Ct. 1626 (1982); Goland v. CIA, 607 F.2d at 347-48;
Iglesias v. CIA, 525 F. Supp. 547, 565 (D.D.C. 1981); c¢f. Ryan
v. Department of Justice, 617 F.2d 781, 785-86 (D.C. Cir.
1980) (same principles apply to records of responses to ques-
tionnaires, in the possession of the Justice Department, pre-
pared by individual Senators at the request of the Attorney
General).

Not every record that originates with Congress escapes the
coverage of the Act; such a document is held not to constitute



24

prepared by or for the judiciary that eventually find their
way into the hands of an agency covered by the Act have
been held to fall outside the crucial category.®* The same
is true of documents prepared by the President or his
personal staff.®* But two factors distinguish all of these

an “agency record” only if a two-pronged test is satisfied:
both “the circumstances attending the document’s creation and
the conditions under which it was transferred to the agency”
must affirmatively indicate that Congress wished to retain
primary control of the material. Holy Spirit v. CIA, 636 F.2d
at 841; see also Goland v. CIA, 607 F.2d at 347-48. The only
evidence the CIA has advanced to indicate that any of the
records it obtained from the State Department or the FBI
could pass such a “control” test is the fact that some of the
documents at issue are classified and, apparently, not declassi-
fiable by the CIA. See note 71 infra. Because we conclude that
all records that originate in agencies covered by the Act consti-
tute “agency records,” we express no opinion on the question
whether such restrictions on declassification, without more,
would be sufficient to satisfy the Goland/Hoiy Spirit test.

51 See Warth v. Department of Justice, 595 F.2d 521, 523
(9th Cir. 1979) ; Cook v. Willingham, 400 F.2d 885, 886 (10th
Cir. 1968) (per curiam); Valenti v. United States Dep’t of
Justice, 503 F. Supp. 230, 283 (E.D. La. 1980) ; Note, Dis-
closure of Grand Jury Materials Under Clayton Act Section
4F(b), 79 MicH. L. REvV. 1234, 1243 n.36 (1981).

It has been held, however, that, to escape categorization as
“agency records,” court documents, like Congressional docu-
ments, must pass an “intent to control” test. See Carson v.
U.S. Dep’t of Justice, 631 F.2d 1008, 1010-15 (D.C. Cir. 1980);
Valenti v. Department of Justice, 503 F. Supp. at 233 (semble).

52 See Kissinger v. Reporters Comm., 445 U.S. at 156-57. In
buttressing its conclusion that the “mere physical location” in
the hands of an agency of papers and materials prepared by a
member of the President’s staff did not convert them into
“agency records,” the Court emphasized factors relating prin-
cipally to the absence of any exercise of control over the docu-
ments by the possessor:

The papers were not in the control of the State Depart-

ment at any time. They were not generated in the State
Department. They never entered the State Department’s

25

cases from the situation before us. First, each of the de-
partments of government listed above is itself exempt
from the coverage of the FOIA.® Second, special policy
considerations militate against a rule compelling dis-
closure of records originating in these three bodies merely
because such documents happen to come into the possession
5% an agency. Congress, we have held, should not be forced
to abandon either its long-acknowledged right to keep its
records secret or its ability to oversee the activities of
federal agencies (a supervisory authority it exercises
partly through exchanges of documents with those agen-
cies “to facilitate their proper functioning in accordance
with Congress’ originating intent”).** The courts, simi-
larly, have an important interest in controlling the dis-
semination of their documents to the public,%® yet, to

files, and they were not used by the Department for any
purpose.

Id. at 157. This approach differs significantly from the
Goland/Holy Spirit test, see notes 50-51 supra, which stresses

‘ manifestations by the ereator of an intent to retain control.

5 See 5 U.S.C. § 551 (1) (A) (1976) (exempting Congress) ;
5 U.S.C. §551(1) (B) (1976) (exempting “the courts of the
United States”); H.R. REp. No. 1380, 93d Cong., 2d Sess. 15
(1974) (Conference Report), reprinted in SUBCOMM. ON GOV-
ERNMENT INFORMATION AND INDIVIDUAL RIGHTS OF THE
House COMM. ON GOVERNMENT OPERATIONS & SUBCOMM. ON
ADMINISTRATIVE PRACTICE AND PROCEDURE OF THE SENATE
CoOMM. ON THE JUDICIARY, 94TH CONG., 1ST SESS., I'REEDOM
OF INFORMATION ACT AND AMENDMENTS OF 1974 SOURCE
BooX: LEGISLATIVE HISTORY, TEXTS, AND OTHER DOCUMENTS
232 (Jt. Comm. Print 1975) [hereinafter cited as SOURCE
Boox II] (clearly manifesting Congress’ intent to exempt “the
President’s immediate personal staff or units in the Executive
Office whose sole function is to advise and assist the Presi-
dent”).

5 Goland v. CIA, 607 F.2d at 846. See also Iglesias v. CIA,
525 F. Supp. at 565; Navasky v. CIA, 499 F. Supp. 269, 278
(S.D.N.Y. 1980).

55 See Warth v. Department of Justice, 595 F.2d at 523.
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facilitate the operation of the penal system, often must
make those records available to departments of govern-
ment covered by the Act. Finally, the importance of the
confidentiality of communications between the President
and his immediate advisors,*® combined with the likelihood
that records of those exchanges will find their way into
portions of the “Executive Office of the President” covered
by the Act,* render undesirable a per se rule that such
documents are “agency records.” In the present case, by
contrast, the organs of government that first compiled the
records—the State Department and FBI—clearly ar
covered by the Act.®® And no policy considerations com-
parable to those requiring special protection for docu-
ments emanating from Congress, the courts or the Presi-
dent’s personal staff are applicable.®®

In sum, the question whether a document in the posses-
sion of one agency that originated in another constitutes

36 Cf. United States v. Nizon, 418 U.S. 683, 705 (1974)
(dicta) (stressing the importance of the “need for protection
of communications between high Government officials and
those who advise and assist them in the performance of their
manifold duties”).

57 See 5 U.S.C. § 562(e) (1976).
58 See 5 U.S.C. §§ 551 (1), 552(e) (1976).

5 In general, there would be no reason for one agency to
expect that another, to whom it transferred a document, would
be any more likely than itself to release the document to a re-
quester. In the few instances in which the originating agency
did indeed have sound reason to expect that no other depart-
ment could process, as intelligently as it could itself, a FOIA
request for a particular decument, the legal standards we set
forth below would enable the originator nevertheless to for-
ward the document to another agency that had some use for it
while retaining the right to pass upon any demand that the
document be released to the public. See text at notes 73-74
infra. In sum, a rule that all records generated by any agency
covered by the Act are “agency records” does not inhibit the
beneficial exchange of information by the various subdivisions
of the federal bureaucracy.
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an “agency record” for the purposes of the FOIA is not)
governed by either the terms of the statute, the legislative

history or precedent. To resolve the issue, we are thus

compelled to look to the general principles that underlie

the Act as a whole.

It has often been observed that the central purpose of

the FOIA is to “open[] up the workings of govern-

ment to public scrutiny.” ® One of the premises of that

objective is the belief that “an informed electorate is
vital to the proper operation of a democracy.” ® A more
specific goal implicit in the foregoing principles is to give
citizens access to the information on the basis of which
government agencies make their decisions, thereby equip-
ping the populace to evaluate and criticize those decis-
ions.®2 Each of these objectives—and particularly the last

6 Stein v. Department of Justice and FBI, 662 F.2d 1245,
1252 (‘7th Cir. 1981). See also Department of the Air Force v.
Rose, 425 U.S. 352, 360-62 (1976); EPA v. Mink, 410 U.S. 73,
80 (1973); Crooker v. Bureau of Alcohol, Tobacco & Firearms,
670 F.2d 1051, 1055 (D.C. Cir. 1981) (en banc); Warth v.
Department of Justice, 595 F.2d at 522; Project, Government
Information end the Rights of Citizens, 73 MICH. L. REV. 971,
1022-23 (1975); H.R. REP. No. 1497, 89th Cong., 2d Sess. 1
(1966) [hereinafter cited as HOUSE REPORT], reprinted in
SoURCE BoOK I 22; SENATE REPORT, supre note 48, at 3, re-
printed in SOURCE BOOK I 38.

81 SENATE REPORT, supra note 48, at 3, reprinted in SOURCE
Booxk I 38. See also FBI v. Abramson, U.S. , 102
S. Ct. 2054, 2059 (1982) ; NLRB v. Robbins Tire & Rubber Co.,
437 U.S. 214, 242 (1978) ; Coastal States Gas Corp. v. Depart-
ment of Energy, 644 F.2d at 974; HOUSE REPORT, supra note
60, at 12, reprinted in SOURCE BOOK I 33.

82 See Tax Reform Research Group v. IRS, 419 F, Supp. at
425; Note, The Definition of “Agency Records,” supra note 46,
at 1110; HoUSE REPORT, supra note 60, at 5-6, reprinted in
SouURCE Book I 26-27; SENATE REPORT, supra note 48, at 3,
reprinted in SOURCE Book I 38; 110 CONG. REC. 17,088 (1964)
(statement of Sen. Dirksen), reprinted in SOURCE Book I 107;
112 ConNG. REC. 13,652 (1966) (statement of Rep. Shriver),
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“Withholding’: Certainly a categorical refusal to re-
lease documents that are in the agency’s “custody” or
“control” ¢ for any reason other than those set forth in
the Act’s enumerated exemptions® would -constitute
“withholding.” Interpretive problems arise only in the
context of processing or referral procedures that are
likely to result eventually, but not immediately, in the
release of documents. The legal status of such procedures
seems to us best determined on the basis of their conse-
quences. We conclude, in other words, that a system
adopted by an agency for dealing with documents of a
particular kind constitutes “withholding” of those docu-
ments if its net effect is significantly to impair the re-
quester’s ability to obtain the records or significantly to
increase the amount of time he must wait to obtain them.

“J 2. We are persuaded by Justice Stevens’
opinion in Kissinger that sensible explication of the term
“improper” in this context requires incorporation of a

standard of reasonableness.®® Thus, “withholding” of the
T ——

%7 That such custody or control is a prerequisite for a “with-
holding” is the only aspect of the definition of the term settled
by Kissinger; the majority of the Court declined to “decide
the full contours of a prohibited ‘withholding.”” 445 U.S. at
150-51.

%8 See 5 U.S.C. § 5562(b) (1976).

% See 445 U.S. at 166 (Stevens, J., concurring in part and
dissenting in part) :
The third and most difficult question is whaother the
State Department’s “withholding” was “improper.” In
my view, the answer to that question depends on the
agency’s explanation for its failure to attempt 1o regain
the documents. If the explanation is reasonable, then the
withholding is not improper.
Because the majority of the Court concluded that the docu-
ments at issue in the case either did not constitute “agency
records” or had not been “withheld,” it did nov have oceasion
to consider the meaning of the term “improperly.”

.81

sort just described will be deemed “improper” unless the
agency can offer a reasonable explanation for its proce-
dure. The form such an explanation would be most likely
to take would be a showing that the procedure signifi-
cantly improves the quality of the process whereby the
government determines whether all or portions of respon-
sive documents are exempt from disclosure.” Naturally,
the more serious the resultant impediments to obtaining
records or the longer the resultant delay in their release,
the more substantial must be the offsetting gains offered
by the agency to establish the reasonableness of its sys-
tem. At the extreme, a procedure that, in practice, im-
posed very large burdens on requesters (e.g., by compel-
ling them to pay huge processing costs or to submit sep-
arate requests to a number of independent bodies) or that
resulted in very long delays would be highly difficult to
justify.

A principle implicit in the foregoing definitions is that)
when an agency receives a FOIA request for “agency
records” in its possession, it must take responsibility for
processing the request. It cannot simply refuse to act on
the ground that the documents originated elsewhere.

There is insufficient evidence in the record to determine
what result should be reached by applying these stand-
ards to the instant case. Neither the decision below nor
the affidavits on which it was based make clear the nature
of the referral procedure or exactly what advantages
were gained by referring each of the documents obtained
from the State Department and FBI to the originating
body.™ Nor is the extent of the accompanying impairment

% Thus, for example, the agency might demonstrate that
the sensitive or technical character of the materials and the
familiarity of the originating agency with their contents
means that substantive review by the creator would be more
discriminating and rapid than evaluation by the possessor.

"1 It does appear that 21 of the 27 documents that originated
in the State Department were classified. The District Court
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of McGehee’s ability to gain access to those records appar-

ent.”? We therefore remand the ¢ ith i tions to

held that the CIA lacks authority, under Executive Order
12,065, to declassify those records, see McGenee v. CIA, 533
F. Supp. at 868 & n.16, and we have no reason to doubt. the
court’s conclusion. With regard to those documents, there-
fore, there would obviously be very important advantages
gained by allowing the originating agency to examine and
to decide whether to declassify the materials. Thosc benefits
do not necessarily dispose of the issue before us, however.
Congress, when it enacted the FOIA, clearly contemplated
that, when an agency other than the one to which a FOIA
request was directed had “a substantial interest in the deter-
mination of the request,” the question whether to release the
document might be decided through ‘“consultation, which
shall be conducted with all practicable speed.” 5 U.S.C.
§ 552.(a) (6) (B) (iii) (1976). Indeed such consultation, not
referral to the originating body, is the o

pressly set forth in the Act that might be used to deal with
situations like that before us. Accordingly, while the in-
capacity of the possessor agency to declassify a particular
“document provides a compelling reason for the use of some
kind of system for soliciting the views of the original classi-
fier, the crucial benefits, for the purposes of the test we are
prescribing, are the advantages that would be secured by
delegating all responsibility for reviewing the document to
the originating body rather than engaging in the aforemen-
tioned “consultation.” Those benefits must then be balanced
against any inconvenience to the requester caused by the
referral.

As to the remaining six State Department records and the
one FBI record, we have even less relevant information. The
District Court’s discussion of those materials is limited to the
conclusory observation that, “the agency that generated the
documents is in the best position to determine expeditiously
and efficiently the propriety of disclosure ....” 533 F. Supp.
at 868. A more particularized finding of advantage, in terms
of the quality of the substantive review, is necessary to
justify a referral.

72 The current status of the FBI document is unknown.
And, though the State Department promptly released portions
.of its lot, it is unclear what rights, if any, McGehee retains
to press that agency for further disclosure.

g
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afford the parties opportunity to adduce additional rele-
vant evidence.

We recognize that the standards we adopt today are not
“bright line” tests. The District Court may find it diffi-
cult, given the absence of other germane precedent, to
apply our holdings to the instant case even when all the
facts have been ascertained. To mitigate that uncertainty,
and to provide some guidance to courts confronted with
similar problems in future cases, we set forth below a
model for a referral system. We do not suggest that
agencies are bound to accept our plan; we describe it
merely to indicate one set of practices that would com-
port with the general principles embodied in the Act:

SAMPLE PROCEDURE FOR PROCESSING DOCUMENTS
ORIGINATING WITH OTHER AGENCIES

An agency in possession of documents, re-
sponsive to a FOIA request, that it has received
from another agency would forward them to
the originating body (in lieu of processing them
itself) if and only if they satisfied an “intent
to control” test.”* Specifically, an intention on
the part of the originating agency that it re-
tain the authority to decide if and when mate-
rials are released to the public would have to be
made evident by either (i) explicit indications
to that effect on the face of each document or
(ii) the circumstances surrounding the creation
and transfer of the documents.™

73 Cf. Holy Spirit v. CIA, 636 F.2d at 841; Carson v. U.S.
Dep’t of Justice, 631 F.2d at 1010-15 (applying a similar test
to documents that originate with Congress and the courts,
respectively, discussed in notes 50-51 supra).

74 Satisfaction of either branch of this test would provide
evidence that the quality of the reviewing process would in-
deed be enhanced by a referral to the first body.

In making the foregoing inference, we are assuming that
the agencies would not abuse option (i) —i.e., that they would
place an “intent to control” marking on a document forwarded
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To minimize the resultant delay, the referral

W"w In other
words, as soon as the agency retrieved respon-
sive documents, and possibly even before it
undertook an examination of their contents to
determine whether they were exempt from dis-
closure, it would identify those records that
originated elsewhere and, if they passed the
aforementioned “intent to control” test, would
immediately (i) inform the requester of the
situation, (ii) notify the originating agency

copies of the relevant documents. To minimize
the burden on the requester, this notification
and referral would be accorded the status of a
FOIA request; the person seeking information
‘would thereby be relieved of the duty to submit
a separate demand to the originating agency.

The system we outline, by promoting (i) the processing
by the agencies to which requests are submitted of a
substantial percentage of the “other agency” records in
their possession and (ii) the rapid referral to the origi-
nating bodies of the remainder, would mitigate the two
most serious hardship associated with the extant auto-
matic referral systems: the inconvenience to requesters
of being compelled to assert their rights in two or more
independent administrative fora and the long delays re-
sulting from the superimposition of two or more proc-
essing sequences.™

to another agency only if they had good reason (aside from a
desire to frustrate FOIA requesters) to wish to retain the
right to decide whether the document should be released to the
public. If, at some future date, it becomes evident that that
assumption was naive, we may have to reconsider the pro-
cedures we propose today.

7 Note, with reference to the second factor, that if the
State Department, in the instant case, had used a procedure
comparable to the one employed by the CIA, McGehee would
have been compelled to wait for almost five years to gain
access to any of the documents compiled by the former.

and, (iii) if necessary, forward to the latter /

85

If, in a given case, the “intent to control” test were
satisfied but the agency to which the request was first
submitted had not followed the procedures suggested above
by the time litigation commenced, the district court
would still have some options at its disposal that would
enable it to ensure that the petitioner’s request was proc-
essed expeditiously without sacrificing the benefits ac-
cruing from a substantive review by the originating
agency. The court might, for example, allow the defend-
ant agency to submit affidavits or present witnesses from
the originating agency, explaining which documents are
exempt and why. Alternatively, the court could require
the originating agency to appear as a party to the suit
pursuant to FEp. R. Civ. P. 19(a). But these options
would be makeshift arrangements; the preferable situa-
tion would be adherence to a set of review and referral
guidelines of the sort described above.

IV. INVOCATION OF THE “INTELLIGENCE
SOURCE” EXEMPTION

McGehee’s final allegation of error ™ concerns the Dis-
triet Court’s decision to grant summary judgment on the
ground that all material withheld by the agency was
properly exempt from disclosure under the Act. The CIA
defends the ruling below on the ground that it has estab-
lished that the material in question is covered by FOIA
exemptions (1) and (8)." In the context of the instant
case, the agency observes, those two provisions are func-
tionally equivalent: both shield all information whose dis-

76 McGehee also presented a general challenge to the ade-
quacy of the agency’s search procedures. Because we are
considering several specific aspects of those procedures and
remanding for reconsideration of their sufficiency, we do not
find it necessary to pass upon appellant’s more sweeping
allegation.

75 U.S.C. §552(b) (1), (3) (1976).
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closure would result in revelation of the identities of “in-
telligence sources.” ™

The exncial issue, as this matter appears before us, is
whether the District Court was warranted in granting
the CIA’s motion for summary judgment solely on the
basis of affidavits submitted by the agency. Here at last
we have the benefit of a well-established body of prece-
dent. A long line of cases, decided in this circuit and
elsewhere, have prescribed the standards for reviewing
claims of exemptions in this procedural context:

[Slummary judgment on the basis of such agency
affidavits is warranted if the affidavits describe the

\/documents and the justifications for nondisclosure

. //with reasonably specific detail, demonstrate that
the information withheld logically falls within the
claimed exemption, and are not controverted by
either contrary evidence in the record nor by evi-
dence of agency bad faith.

Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C.
Cir. 1981) (footnote omitted).™

The CIA in the instant case satisfies the first and sec-
ond branches of this composite test. The affidavits sub-
mitted by Louis J. Dube describe in considerable detail

78 The District Court accurately discusses the applicability
of the two provisions. See McGehee v. CIA, 533 F. Supp. at
866-68.

In their briefs, the parties engage in a heated dispute over
the proper definition of an “intelligence source.” Given the
manner in which we dispose of appellant’s challenge to the
agency’s invocations of exemptions, the precise meaning of
that phrase is unimportant. To the extent that said definition
hecomes relevant on remand, we reaffirm our discussion of the
matter in Holy Spirit v. CIA, 636 F.2d at 843-44.

 See also Gardels v. CIA, 689 F.2d 1100, 1104-05 (D.C.
Cir. 1982) ; Stein v. Department of Justice and FBI, 662 F.2d
1245, 1253 (7th Cir. 1981); Halperin v. CIA, 629 F.2d 144, 148
(D.C. Cir. 1980).
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the grounds for the exemptions claimed by the agency and
the reasons why each relevant document falls into one of
the categories delineated.’® The agency likewise passes
the third component of the test; no representation made
in the Dube affidavits is controverted by other evidence
in the record.®

On the fourth and final requirement, however LA
t7mbles. We find that the record contains significant
evidence suggesting that the agency has not processed
McGehee’s request in good faith. Our conclusion is
founded principally on the combination of two facts:
First, it took almost two and one-half years before the
CIA processed McGehee’s reasonably straightforward re-
quest; ** indeed, the agency made no substantive response
whatsoever until compelled to do so by order of the Dis-
trict Court.®® Second, the CIA failed to disclose the fact

8¢ See App. 11-78, 163-65. We do not set forth any portions
of the affidavits or discuss their contents with any particularity
because, as will appear below, our decision in the case in no
way hinges upon our judgment that the affidavits satisfy the
specificity requirement. '

st Appellant insists that the reason no contrary evidence ap-
pears in the record is that the District Court improperly denied
him any opportunity to conduct discovery to gather informa-
tion relevant to the propriety of The agency’s invocation of
exemptions. Again, because we decide the case on other
grounds, we do not reach this questifm.

82 Recall that McGehee had narrowed his demand to a simple
category, “Peoples Temple,” on the recommendation of an
agency representative. McGehee apparently was persuaded by
the representative’s argument that such a streamlined request
would result in the disclosure of most of the material covered
by his original, multifaceted plea and would be processed more
quickly. See App. 144.

8 We need not decide whether this long delay, by itself,
would be evidence of bad faith sufficient to impugn the credi-
bility of the agency’s affidavit. In Goland v. CIA, 607 F.2d at
355, we held that delay “alone” was not fatal to the agency’s
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that it was using December 22, 1978, as a cut-off date.®
The cumulative weight of this evidence of bad faith is
enough to vitiate the credit to which agency affidavits
are ordinarily entitled. Accordingly, the District Court’s
grant of summary judgment was erroneous.

It remains to be decided what should be the proper
remedy on remand. McGehee urges two solutions on us.
First, he requests an instruction to the District Court to
permit him to conduct discovery to ascertain the basis of
the agency’s claim that disclosure of the withheld material
would reveal the identities of “intelligence sources.” Sec-
ond, he seeks a directive to the District Court to conduct
an in camera examination of the documents in question
to determine whether the invocations of exemptions were
justified.

With regard to the first option, the CIA argues vigor-
ously that an explanation for its actions any fuller than
that already made would itself compromise national se-
curity.®® Such a claim should not be disregarded lightly.
Although evidence of agency bad faith, as we have shown,
undermines the credibility of many of the CIA’s allega-
tions, we are unwilling to respond by exposing the agency

position. We did not intend, however, thereby to express our
approval of the agency’s procedures. We are disturbed that,
since 1978, there appears to have been no reduction in the
agency's backlog or in the associated waiting period that
requesters must endure.

% Even when it finally disgorged documents, the agency
failed to inform McGehee of the temporal limitations on its
search effort. Apart from an inexcusable oversight, the only
plausible explanation for this concealment of a material aspect
of its processing system is that the agency hoped that McGehee,
ignorant of the fact that he had not been given copies of all
responsive, nonexempt documents in the agency’s possession,
would not submit any supplementary requests. Such tactics
are not consistent with the agency’s statutory obligations.

#= Affidavit of Louis J. Dube, App. 12-13, 32
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to McGehee’s discovery, at least if there exists any alterna-
tive method of testing the agency’s right to rely upon
the statutory exemptions.

We turn, therefore, to the second proposed remedy. In
a recent case, we summarized the considerations that
should guide a district court in deciding whether to con-
duct an in camera inspection of withheld records. In
Allen v. CIA, 636 F.2d 1287, 1298-99 (D.C. Cir. 1980),
we identified the following as relevant factors: (a) the
number and length of the documents at issue; (b) whether
further public justification of the invocation of exemptions
is inappropriate because “such justification[] would re-
veal the very information sought to be protected”; (c)
the existence and strength of ‘“evidence of bad faith on
the part of the agency”; (d) whether the contents of the
documents are in dispute; (e) the agency’s acquiescence
in such a proceeding; and (f) the strength of the public
interest in disclosure of the withheld materials (particu-
larly applicable when the question of whether the agency
is “properly serving its public funection” is involved).
Factors (e) and (f), in the instant case, provide McGehee

little aid; the CIA actively resists an in camera inspection).
and the “public interest” in revelation of what the CIA
knows about the Jonestown incident seems minor. Factors

(a)_through (d), however, support. McGehee’s plea. A
total of only 44 documents (most of them apparently
short) are involved; ® the CIA itself insists that further
public justification is impossible; 8 there is considerable
evidence in the record of agency bad faith;® and the
contents of the documents are contested. This combina-
tion of considerations—and especially (b) and (c)—is
sufficient to warrant the requested examination.

8 26 documents have been withheld and 18 released with
portions deleted. Altogether, the edited documents cover some
36 pages. There is no reason to assume that the records with-
held in their entirety are proportionately longer.

87 See note 85 supra and accompanying text.
88 See text at notes 82-84 supra.

~



40

CONCLUSION

The judgment of the Disfri ot ds X The
case is remanded with instructions to afford the parties
opportunity to present additional evidence relevant to the
matters we have discussed. The District Court should
then, on the basis of the standards we have outlined,
evaluate the reasonableness of the agency’s use of a
time-of-request cut-off date and the legality of its pro-
cedure for processing the records obtained from the State
Department and FBI. The District Court should also
consider whether any remedy is due for the CIA’s failure
to notify appellant of the time-of-request cut-off policy.
Finally, the court should undertake an in camera inspec-
tion of the withheld documents.

We wish to make clear the spirit in which further
proceedings in this case should be conducted. This is a
controversy impinging on national securlty In such cir-
cumstances, the judgment of "the CIA is to be accorded
considerable respect and deference.®® The Freedom of
Information Act nevertheless imposes on the courts the re-
sponsibility to ensure that agencies comply with their
obligation to “make . . . records promptly available to any
person” who requests them unless a refusal to do so is
justified by one of the Act’s specific, exclusive exemp-
tions.* Especially where, as here, an agency’s responses
to a request for information have been tardy and grudg-
ing, courts should be sure they do not abdicate their own
duty.

Reversed and remanded for
Jurther proceedings consistent
with this opinion.

;5" See Military Audit Project v. Casey, 656 F.2d at 738.

% See 5 U.S.C. § 552(a) (3), (c) (1976 & Supp. V 1981).
See generally Comment, Developments Under the I'reedom of
Information Act—1981,1982 DUKE L. J. 428, 432-33 (explicat-
ing the courts’ responsibility to conduct de novo review even
in these sensitive cases of agencies’ claims of exemptions).

1

BoRrK, Circuit Judge, dissenting in part; I concur in
most of Judge Edwards’ excellent opinion and digsent only
from__the majority’s coneclusion 8K
faith” in dealing with appellant’s request for documents
necessitates an_in_camere inspection of documents with-
held by the agency under the “intelligence source” exemp-
tions to the disclosure requirements of the Freedom of In-
formation Act. As the majority notes, the CIA has satis-
fied three of the four tests laid down in Military Audit
Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981).
The affidavits submitted “describe in considerable detail
the grounds for the exemptions claimed by the agency and
reasons why each relevant document falls into one of the
categories delineated.” Moreover, no representation made
in the affidavits is controverted by other evidence in the
record. To this point, the majority’s conelusion coincides
with the findings and conclusions of the district court.
Supra at 9 n.16, 36-37. The majority holds, however, con-
trary to the distriet court, that the CIA fails the fourth
part of the Military Audit test because there is evidence of
agency bad faith. That bad faith is shown, it is said, be-
cause it took almost two and one-half years before the
agency processed appellant’s reasonably straightforward
request and made no substantive response until compelled
to do so by court order, and, second, the agency failed to
disclose the fact that it was using the date of appellant’s
request, December 22, 1978, as a cut-off date for its docu-
ment searches.

Under Allen v. CIA, 636 F.2d 1287 (D.C. Cir. 1980),
agency bad faith is relevant because it undermines the
credibility of the agency’s statements in its affidavits. L
find nothing in this case which impeaches the credibility
of the CIA’s afﬁdav1ts There is no evidence relating to
the “affidavits themselves which suggests any credibility
problem. There may, of course, be cases in which an
agency’s general performance evidences such a degree of
untrustworthiness that a court would not feel justified in
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