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HEMORASDUX

703 Hr, Lloyd Luckhso, S.C.

FROM: Sir ionel Duckhoo, S.C.
DATE: 9th Janwmry, 1978,

SUBJECTs Habeas Corpus Proceedings,

c.u

The Judge has asked this question. Since on ths 30th August,
1977, Graco Stoen withdrew the authority to Jayce Touchstts
to have custody, care and control of the child, and on the
6th October, 1977, Jayce Touchetto sms Jolned in .the Sumons
for a declaration to have all the Orders desmed a mullity
and since on the Vith October, 1977, Grace Stoen informed
Joyce Touchstie of the revocation of her authority and sinoe
the authority 18 now withdrssn eeee DOES TIIS BRING AN END

fasg ol)eaniy

T0 THE CASE BErQiS ME? He sald he will hear me later on

this,

Hughes gelszing upon this approach states that Grace Stoen on
our application is entitlsd ¢o have an Ordexr against Joyoe
Touchette for the immediate delivery of the iufant to her as
the authority was revoked by Deed, oxecubed on tha 30th August,
1977 and Joyes Touchstte was informsd of this oa the Yhth v
October, 1977,

Bishop J. said, "What you are saying is since she is before
ﬁle_court she 18 subject to whatever Orders the Court wishes
to make?* Hughes replied, "Yos, tho child should be brought
%o Court by Joyce Touwchetts and/or should .bs handed over to
Grace Stoan and that Gracs Stoen in her last affidevit, whish
1s adnitted, 1s asking (para. 22) for an Order against Jeyce
Touchette.™

The Judge invited ma to have Joyce Touchotts swoar to an
affidavit i reply. I told hin I do not think this was
necessary for this was a continuing sage based upon a wrong
prémise, 7The Judgs sald I must confer with you to ses
whether we should £ils an affidavit swern to by Jayce
Touchetta,

Sebrmtte 1 g

THE POSITION AS I SEE IT

We have brought a Summons in respect of Habeas Corpus
procesdings No, 258L of 1977. This relates to certain Orders
sdjudging Jim Jones to be In econtexpt, WHe have succeeded in
respect of the first part of our Sunmons, in that Jayce
Touchette iz added and Joined in the proceadings.

We have addressed the Court thet tha Orders mads on the 6th,
8th and 10th September,1977 be declared void and/or a
mllity and of no effect and should be set aside ex debito M{_;_H__/sf
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Justitisae. W further seck o daclaration that the mrocoedure
in respoct of the sexrvice of tha Writ and/or the alleged
making of Jolm Stoen a Ward of Court and/or to commnse .
procsedings against Jim Jones are all irrcgular, and finally
we sesk a declaration that the proceodings by way of Writ of
Habeag Corpus are bad in law,

We have arged all of those points, We have nothing further
to add,

Hughos is secking to have an Order nads for the produwetisn

of the child hy Joyce Touchetie, - There is no sutstantive
appué_aunn for Haboas Corpus agairst Jayce Touchetta before
the Courts They bave .commnced proceedings of this nature
tefore another Judge and thst can teks its own course. It
would be improper for the Court to mle any such Order sgainst
Jayce Touchette who is secking to have Ocdors of this natwe
made against Jim Jones removed.

fumg R

Hughes has mde a grave error in stating that Joyce Touchette
has admitted in her affidavit that she has physical custody
of the child, ¥What Joyce Touchette says is that che is
entitled to custody under a Hotarised Parembal Consent
docment and she goes on to state that Jim Jones and othors
also have care, custody, supervision end control of the
child,

It is a simple mtter fo Jayce Toacheits, if served with
Habeag Corpus papers o declare what is in fact trus, that
she does not have physical custody of the child alihough she
was once entitled to the childe

I do mot think we should into the fatal error of seeking to
have Joyce Touchetts swear to any further affidavite

I7 IS KOJ A QUESTION OF TAW NOT OF FACT THAT ON THE BASIS OF
998 DOCUMENTS BRFORS THE COURT AT THR TIME WHEN THE ORDERS
OF 615, ST AND 1015 SEPTRMBER, 1977 WERE MADE, THE JUDGS
HAD KO RIGHT TO MAXE ANY SUCH ORDSR, Td3 JUDGS MUST HULE
RITHER BY ENTSRTAINING OUR SWLMONS OR BY DISMESSING IT AND
NOBMING MORE,
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Habeas Corpus Proceedings. “

1,

Applination wag bad.

The original application was not supported by affidavit of Grace Stoon.

Atkins Vol. 1L pe 39, 60:

Mother should have aworn to affidavit.

At p. 8: .
Where pérgon restrainsd as a minor, application may be made by parent.

ey )iy

g.xardiax; or local authority. Qnly affidavit properly before the Gourt
was tha% of Haas.

Halsbury Vol. 11 p. 373

Any person who is lsglly entitled may initiate proceedings but such
application (p. 39) must be accompanied by an af‘fiffavit. Haas was not
entitled to the ocustody and his affidavit was unsupported at the time of

the making of the Ordsxs. Haas merely purported to be the lawful attomey

of Grace Stoen.,

Encyclopedia Laws of England Vol, 6 p. 137:

Child has to be handed over personally to parent, There was then no affidavit
of Grace Stoen.
The result: Since application was bad, then all that flows from it is a

nuility.
Service was bads

Annual Practice Order 5k Ruls 6:

Writ must be served personally on the person to whom it is directed, it is
only if this is impossitle then service on an agent can be made at the place
where the person restrained is confimed, No proof on ecord on impossibility
of servi"ce on Jim Jones. . :
There was an &tbempted service bub mo proof that this was ab the place jere
the minor was confined, There is no provision for affixing on buildiné. The
record does not establish :meossibil:!.ty of service personally.

No prima facie case mide out for Wit to issus and there were material non
diclosures which would void the Writ imsuws. As for example, the Deed giving
custody to Joyce Touchette and others, was not referred to in Haasl affidavit.
On this ground alone the Orders should be revoked.

Halsbury Vol.11 p. 33: ' K-2-A4—-]? .

Irregularities cannot be waived. . 2/0seee
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The resul't: Ordors are a nullity,

Since Joyce Touchotte is joined, Grace Stoon's affidavit has deon
admitted, This respectfully contended, cannot be looksd at to cure
any defects when Ordexs of 6th, 8th and 10th September, 1977 made, It

is what the position was then when Orders were made, not what it is now,

The Orders preseatly sought by Mr, Hughes oannot be entertsined for
Joyce Touohette to be called on to produce the child, Grace Stoen haﬁ

bney .-

commnged fresh proceedings against Joyce Touchette not before this
Gourt‘.:ani rospectfully contend it would be improper for any such Orders
to be made by this Gourt against Joyce Touchstte on Joyce Touchetis's
present application which is before the Court, and which application
we ask the Court to rule on - viz that the Orderssof 6th, 8th and 10th
Septembex; are a nullity,

It is & Question of law as to whother what the learned Trial Judge had
before him on the 6th, 8th and 10th September, 1977 would entitle the
Orders to bo made, This is the sole matter for the determination of

the Courte
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